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GASOLINE PRODUCTS MARKETING ACT

13-lla-5

(3) The court may order the defendant to promulgate corrective advertising
by the same media and with the same distribution and frequency as the
advertising found to violate this chapter.
(4) The remedies of this section are in addition to remedies otherwise available for the same conduct under state or local law.
(5) No action for injunctive relief may be brought for a violation of this
chapter unless the complaining person first gives notice of the alleged violation to the prospective defendant and provides the prospective defendant an
opportunity to promulgate a correction notice by the same media as the allegedly violating advertisement. If the prospective defendant does not promulgate a correction notice within ten days of receipt of the notice, the complaining person may file a lawsuit under this chapter.
History: C. 1953, 13-lla-4, enacted by L.
1989, ch. 205, § 4.
Effective Dates. - Laws 1989, ch. 205 be-

13-lla-5.

came effective on April 24, 1989, pursuant to
Utah Const., Art. VI, Sec. 25.

Exemptions.

This chapter does not apply to:
(1) conduct in compliance with the orders or rules of, or a statute administered by, a federal, state, or local governmental agency;
(2) publishers, broadcasters, printers, or other persons engaged in the
dissemination of information or reproduction of printed or pictorial matters who publish, broadcast, or reproduce material without knowledge of
its deceptive character; or
(3) actions or appeals pending on the effective date of this chapter.
History: C. 1953, 13-lla-5, enacted by L.
1989, ch. 205, § 5.
Effective Dates. - Laws 1989, ch. 205 be-

came effective on April 24, 1989, pursuant to
Utah Const., Art. VI, Sec. 25.

CHAPTER 12
GASOLINE PRODUCTS MARKETING
ACT
Section
13-12-1.
13-12-2.
13-12-3.
13-12-4.
13-12-5.

Citation.
Definitions.
Refiners or distributors - Unlawful practices Marketing
agreements with dealers.
Cancellation provisions - Dealer
or distributor - Time limit to
exercise.
Death of dealer or lessee -;-- Distributor to cooperate with heirs
- Offer to purchase - Reasonable access to premises.

Section
13-12-6.
13-12-7.

13-12-8.
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Distributor electing not to continue doing business in state Repurchase merchandise.
District court's jurisdiction over
violations - Equitable relief Attorney's fees and costs - Action for failure to renew Damages limited.
Marketing agreements applicable
after effective date.
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COMMERCE AND TRADE

13-12-1. Citation.
This act shall be known and may be cited as the "Gasoline Products Marketing Act."
History: L. 1975 (1st S.S.), ch. 6, § 1.
Meaning of "this act." - The term "this
act," as used in this section, refers to Laws

1975 (1st S.S.), ch. 6, which enacted this chapter.

COLLATERAL REFERENCES

Am. Jur. 2d. - 38 Am. Jur. 2d Gas and Oil
§§ 153, 230.

C.J.S. - 3 C.J.S. Agency § 318.
A.L.R. - Termination or nonrenewal of
franchise to sell motor fuel in commerce under
Petroleum Marketing Practices Act (15 USCS
§§ 2801 et seq.), 53 A.L.R. Fed. 348.

What constitutes adequate compliance with
notice requirements, under § 104 of Petroleum
Marketing Practices Act (15 USCS § 2804), in
connection with termination or nonrenewal of
gasoline station franchise relationship, 101
A.L.R. Fed. 813.

13-12-2. Definitions.
As used in this act:
(1) "Distributor" means any person engaged in the refining of gasoline
or motor fuels, who is engaged in the sale, consignment, or distribution of
gasoline and oil products through retail outlets which it owns, leases, or
otherwise controls, and who maintains an oral or written contractual
relationship with a dealer for the sale of the products.
(2) "Dealer" means any person engaged in the retail sale of gasoline
products under a marketing agreement entered into with a distributor,
other than a person who is an employee of a distributor.
(3) "Refiner" means a person engaged in the refining of oil products.
(4) "Marketing agreement" means any agreement or contract between
a refiner or a distributor or a distributor and or retailer or between a
refiner and a distributor, under which such retailer or distributor is
granted authority to use a trademark, trade name, service mark, or other
identifying symbol or name owned by such refiner or distributor, or any
agreement or contract between such parties under which a retailer or
distributor is granted authority to occupy premises owned, leased, or in
any way controlled by a party to such agreement or contract, for the
purpose of engaging in the distribution or sale of petroleum products for
purposes other than resale.
(5) "Engaged in the retail sale of gasoline products" means that at least
30% of the dealer's gross revenue is derived from the retail sale of gasoline products.
(6) "Retail" means the sale of products for purposes other than resale.
History: L. 1975 (1st S.S.), ch. 6, § 2.
Meaning of "this act." - See the note under this catchline under § 13-12-1.
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13-12-3

COLLATERAL REFERENCES
A.L.R. - Who is "distributor" or "retailer"
within meaning of § 101(6)(7) of Petroleum

Marketing Practices Act (15 USCS § 2801(6),
(7)), 80 A.L.R. Fed. 871.

13-12-3. Refiners or distributors - Unlawful practices Marketing agreements with dealers.
No refiner or distributor, directly or indirectly or through any office, agent,
or employee, shall engage in any of the following practices:
(1) requiring a dealer, at the time of entering into a marketing agreement, to agree to a release, assignment, novation, waiver or estoppel
which would relieve any person from any provision of this act;
(2) prohibiting, directly or indirectly, the right of free association
among dealers for any lawful purpose;
(3) requiring a dealer to keep his retail outlet open for business for any
specified number of hours per day, or days per week, unless those requirements are set forth in writing at the time of entering into the marketing
agreement;
(4) fixing or maintaining the price at which the dealer must sell products, or attempting to fix or maintain those prices, through any form of
coercion whatsoever; provided, that nothing herein shall be construed to
prohibit a distributor or refiner from suggesting prices or counseling with
dealers concerning those prices;
(5) requiring a dealer to use or utilize any promotion, premium, coupon, give-away, sales promotion or rebate in the operation of the business;
provided that nothing herein shall be construed to prohibit a dealer from
participating financially in a promotion, premium, coupon, give-away,
sales promotion or rebate sponsored by the distributor or refiner if agreed
to voluntarily by the parties;
(6) terminating, canceling or failing to renew any marketing agreement without having first given written notice setting forth all the reasons for such termination, cancellation, or intent not to renew the dealer
at least ninety days in advance of such termination, cancellation, or failure to renew, except:
(a) where the alleged grounds are voluntary abandonment by the
dealer of the marketing agreement relationship in which event the
aforementioned written notice must be given five business days in
advance of such termination, cancellation, or failure to renew; and
(b) where the alleged grounds are caused by the conviction of the
dealer or distributor in a court of competent jurisdiction of a criminal
offense directly related to the business conducted pursuant to the
marketing agreement, or the bankruptcy of the dealer or distributor,
in which event the aforementioned termination, cancellation, or failure to renew may be effective immediately following such conviction
or bankruptcy;
(c) where the alleged grounds are:
(i) failure of the dealer to substantially comply with the requirements of the marketing agreement;
(ii) action of the dealer fraudulently advising members of the
motoring public of the necessity for unneeded automotive repairs, parts or accessories;
765
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(iii) action of the dealer fraudulently representing either expressly or impliedly the trademark or brand of product being sold
by the dealer;
(iv) failure of the dealer to maintain the premises in a sufficiently clean and healthful manner to avoid constituting a nuisance to members of the motoring public or adjoining property
owners as determined by the local boatd of health authority;
in which event the distributor shall provide the dealer with written
notice of his intent to terminate, cancel or fail to renew, following
which the dealer shall be allowed ten days in which to comply, correct
or respond to said allegations before further action can be taken by
the distributor.
History: L. 1975 (1st S.S.), ch. 6, § 3.
Meaning of "this act." - See the note under this catchline under § 13-12-1.

13-12-4. Cancellation provisions - Time limit to exercise.

Dealer or distributor

(1) Every dealer or distributor shall have the right, which may not be
waived, to cancel his marketing agreement until midnight of the seventh
business day after the day on which the buyer signs the marketing agreement
or, if that agreement is oral, after the day on which the buyer agrees thereto.
(2) Notice of cancellation shall be deemed to have been given when it is
addressed to the distributor's or refiner's last known address, postage prepaid,
and certified with a return receipt requested.
(3) Unless within ten days after delivery of that notice of cancellation the
dealer returns to the distributor or refiner any money, equipment or merchandise loaned, sold or delivered to the dealer and delivers up full possession of
the business location to the distributor or refiner, that notice of cancellation
shall be null and void ab initio.
(4) (a) Except as provided in this subsection, within ten days after notice of
cancellation is delivered to him, the distributor or refinet must tender to
the buyer any payments made by the buyer and any note or other evidence of indebtedness.
(b) If the down payment includes goods traded in, the goods must be
tendered in substantially as good condition as when received by the distributor or refiner. If the distributor or refiner fails to tender the goods as
provided by this subsection, the dealer may elect to recover an amount
equal to the allowance established by their agreement.
(c) Notwithstanding the provisions of Subsection (3) until the distributor or refiner has complied with the obligations imposed by this subsection, the dealer may retain possession of goods delivered to him by the
distributor or refiner and has a lien on the goods in his possession or
control for any recovery to which he is entitled.
History: L. 1975 (1st S.S.), ch. 6, § 4.
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13-12-7

13-12-5. Death of dealer or lessee - Distributor to cooperate with heirs - Offer to purchase - Reasonable
access to premises.
Upon the death of a dealer or lessee who operates under a marketing agreement, the distributor shall cooperate with the heirs or successors. Such cooperation shall include, but not be limited to, an offer to repurchase salable
merchandise and equipment owned by the dealer at the fair market value not
to exceed original invoice price and to permit the heirs or successors reasonable access to the premises for a reasonable period of time.
History: L. 1975 (1st S.S.), ch. 6, § 5.

13-12-6.

Distributor electing not to continue doing business in state - Repurchase merchandise.

If a distributor elects to discontinue doing business in the state of Utah
during the term of a marketing agreement with the dealer, the distributor
shall repurchase merchandise in salable condition at a fair wholesale market
value not to exceed original invoice price which the dealer has purchased from
the distributor.
History: L. 1975 (1st S.S.), ch. 6, § 6.

13-12-7.

District court's jurisdiction over violations - Equitable reliefAttorney's fees and costs - Action for failure to renew - Damages limited.

The district courts for the district wherein the dealer resides or wherein the
dealership was to be established shall have jurisdiction over any action involving a violation of this act. In addition to such relief as may be available at
common law, the courts may grant such equitable relief, both interim and
final, as may be necessary to remedy those violations including, but not limited to, declaratory judgments, injunctive relief, and punitive damages as well
as actual damages. The prevailing party may, in the court's sole discretion, be
awarded attorney's fees and expert witness fees in addition to such other relief
as the court may deem equitable. In any action for failure to renew an agreement, damages shall be limited to actual damages, including the value of the
dealer's equity in the dealership, together with reasonable attorney's fees and
costs.
History: L. 1975 (1st S.S.), ch. 6, § 7.
Meaning of "this act." - See the note under this catchline under § 13-12-1.
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Marketing agreements
date.

applicable

This act shall apply to all marketing agreements
amended after the effective date of this act.

after effective
made, renewed,

or

History: L. 1975 (1st S.S.), ch. 6, § 8.
Meaning of "this act." - See the note under this catchline under § 13-12-1.

CHAPTER 13
MOTION PICTURE FAIR BIDDING ACT
Section
13-13-1.
13-13-2.
13-13-3.
13-13-4.

13-13-1.

Short title.
Definitions.
Blind bidding prohibited.
Payment of percentage of receipts.

Section
13-13-5.
13-13-6.
13-13-7.

Bids - Contents.
Provisions waiving or violating
act void.
Violation a misdemeanor.

Short title.

This act shall be known and may be cited as the "Motion Picture Fair
Bidding Act."
History: L. 1979, ch. 147, § 1.
Meaning of "this act." - The term "this

act," as used in this section, refers to Laws
1979, ch. 147, which enacted this chapter.

COLLATERAL REFERENCES
Am. Jur. 2d. - 54 Am. Jur. 2d Monopolies,
Restraints of Trade, and Unfair Trade Practices §§ 42, 50, 487.
C.J.S. - 58 C.J.S. Monopolies § 82.

A.L.R. - Apportionment and computation
of profits for which copyright infringer is liable, 2 A.L.R.3d 1211.

13-13-2. Definitions.
As used in this act:
(1) "Blind bidding" means bidding, negotiating, offering terms, making
an invitation to bid, or agreeing to terms for the purpose of entering into a
license agreement prior to a trade screening of the motion picture that is
the subject of the agreement.
(2) "Distributor" means any person engaged in the business of renting,
selling or licensing motion pictures to exhibitors.
(3) "Exhibitor" means any person engaged in the business of operating
a theatre in this state.
(4) "License agreement" means any contract between a distributor and
an exhibitor for the exhibition of a motion picture by the exhibitor in this
state.
(5) "Theatre" means any establishment in which motion pictures are
exhibited regularly to the public for a charge.
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(6) "Trade screening" means the showing of a motion picture by a distributor in one of the three largest cities within this state having the
largest population, which showing shall be open to any exhibitor interested in exhibiting the motion picture.
History: L. 1979, ch. 147, § 2.
Meaning of "this act." - See the note under this catchline under § 13-13-1.

13-13-3. Blind bidding prohibited.
No distributor

shall engage in blind bidding.

History: L. 1979, ch. 147, § 3.

13-13-4.

Payment

of percentage

of receipts.

If an exhibitor is required by a license agreement to make any payment to
the distributor that is based on a percentage of the theatre box office receipts
the license agreement shall not require a guarantee of a minimum payment to
the distributor or require the exhibitor to charge any per capita amount for
ticket sales.
History: L. 1979, ch. 147, § 4.
NOTES TO DECISIONS
Constitutionality.
This section is not an unreasonable or discriminatory burden on interstate commerce, is
not an incursion by the state into federally preempted antitrust territory, is not an intrusion
by the state into an area of commerce preempted by federal copyright law, does not violate the guarantee of freedom of expression
contained in the First Amendment of the fed-

13-13-5.

Bids -

eral Constitution, is not an unconstitutional
abridgement of liberty of contract, nor does it
constitute the taking of property without due
process of law in contravention of Art. I, Sec. 7
of the state Constitution. Warner Bros. v.
Wilkinson, 533 F. Supp. 105 (D. Utah 1981),
remanded for additional findings, 782 F.2d 136
(10th Cir. 1985).

Contents.

If bids are solicited from exhibitors for the purpose of entering into a license
agreement, the bid shall include in the invitation to bid the date, time and
location of the trade screening of the motion picture that is the subject of the
invitation to bid.
History: L. 1979, ch. 147, § 5.

13-13-6. Provisions

waiving or violating

act void.

Any provision of an invitation to bid or a license agreement that waives any
of the prohibitions of or fails to comply with this act is void and unenforceable.
History: L. 1979, ch. 147, § 6.
Meaning of "this act." - See the note under this catchline under § 13-13-1.
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13-13-7. Violation a misdemeanor.
It is unlawful for any person to willfully violate any provision of this chapter. Any such violation is a class B misdemeanor.
History: L. 1979, ch. 147, § 7; 1991, ch.
241, § 7.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, substituted
"chapter" for "act" in the first sentence and

"class B" for "class A" in the second sentence,
and made stylistic changes.
Cross-References. - Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

CHAPTER 14
AUTOMOBILE FRANCHISE ACT
Section
13-14-1.
13-14-2.
13-14-3.
13-14-4.

13-14-5.

13-14-6.

Section
Short title - Definitions.
Legislative findings.
Termination or refusal to continue franchise - Notice of intent and specific grounds.
Good cause for modifying, replacing, terminating or refusing to
continue franchise - Circumstances considered.
Establishment or relocation of
franchise within existing franchise area - Notice of intent
and specific grounds.
Establishment or relocation of

13-14-1. Short title -

13-14-7.
13-14-8.
13-14-9.

13-14-10.

franchise within existing franchise area - Necessity of notice
and good cause.
Enjoining violation of notice requirement.
Enjoining violation of good cause
requirement.
Good cause for establishment or
relocation of franchise within
existing franchise area - Circumstances considered.
Compensation of franchisees for
warranty work.

Definitions.

This act shall be known and may be cited as "The Automobile Franchise
Act." For purposes of this act the following definitions shall apply:
(1) "Franchise" shall mean a written agreement between two or more
persons having all of the following conditions:
(a) a commercial relationship of definite duration or continuing
indefinite duration;
(b) the franchisee is granted the right to offer and sell at retail new
motor vehicles manufactured or distributed by the franchisor; and
(c) the operation of the franchisee's business is substantially reliant upon the franchisor for a continued supply of new vehicles and
· parts and accessories for such vehicles and is substantially associated
with a commercial symbol designating the franchisor.
(2) "Franchisor" shall mean any person who manufacturers [manufactures], assembles, or distributes new motor vehicles and who grants a
franchise.
(3) "Franchisee" shall mean any person who receives new motor vehicles under a franchise and who resells such vehicles at retail.
(4) "New motor vehicle" shall mean any self-propelled vehicle which is
intended for use primarily upon the public streets and highways.
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History: L. 1979, ch. 154, § 1.
Meaning of "this act." - The term "this

13-14-3

act," as used in this section, refers to Laws
1979, ch. 154, which enacted this chapter.

COLLATERAL REFERENCES
Am. Jur. 2d. - 7A Am. Jur. 2d Automobiles and Highway Traffic §§ 150 to 155, 394
to 396; 62B Am. Jur. 2d Private Franchise
Contracts § 292 et seq.
A.L.R. - Validity and construction of statute regulating dealings between automobile
manufacturers, distributors, and dealers, 7
A.L.R.3d 1173.
Damages for wrongful termination of automobile dealership contracts, 54 A.L.R.3d 324.
Validity, construction, and effect of clause in
franchise contract prohibiting transfer of franchise or contract, 59 A.L.R.3d 244.

13-14-2. Legislative

Fraud in connection with franchise or distributorship relationship, 64 A.L.R.3d 6.
Liability for interference with franchise, 97
A.L.R.3d 890.
Validity, construction, and application of
state statutes regulating dealings between automobile manufacturers, dealers, and franchisees, 82 A.L.R.4th 624.
Liability of manufacturer under § 2 of the
Automobile Dealers Day in Court Act (15
USCS § 1222) for terminating or failing to renew franchise agreement upon dealer's violation of its terms, 50 A.L.R. Fed. 245.

findings.

The Legislature determines that the distribution and sale of new motor
vehicles in the state vitally affects the general economy and the public welfare
and in order to promote the public welfare and in the exercise of its police
powers it is necessary to establish statutory guidelines and duties regulating
the termination, creation and relocation of new motor vehicle franchises by
manufacturers, manufacturer branches, distributors, distributor branches,
and representatives of vehicle manufacturers doing business in the state in
order to avoid undue control of the independent new motor vehicle dealer by
the vehicle manufacturer or distributor and to insure that dealers fulfill their
obligations under their franchise agreements and provide adequate and sufficient service to consumers generally.
History: L. 1979, ch. 154, § 2.

13-14-3. Termination or refusal to continue franchise
Notice of intent and specific grounds.
Notwithstanding the terms of any new motor vehicle franchise, no franchisor shall terminate or refuse to continue any existing franchise unless:
(1) The franchisee has received written notice from the franchisor as
follows:
(a) sixty days before the effective date thereof setting forth the
specific grounds for termination or refusal to continue and relied
upon by the franchisor as establishing good cause for such action;
(b) fifteen days before the effective date thereof setting forth the
specific grounds with respect to any of the following:
(i) transfer of any ownership or interest in the franchise without the consent of the franchisor, which consent shall not be
unreasonably withheld;
(ii) misrepresentation
by the franchisee in applying for the
franchise;
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(iii) insolvency of the franchisee, or filing of any petition by or
against the franchisee under any bankruptcy or receivership
law; or
(iv) any unfair business practice after written warning
thereof; or
(2) The franchisor has received the written consent of the franchisee.
The franchisor shall not modify or replace a franchise with a succeeding
franchise if such modification or replacement would substantially affect the
franchisee's sales or service obligations or investment, unless the franchisor
shall have first given each affected franchisee notice thereof at least 60 days
in advance of such modification or replacement. The notice shall specify the
grounds relied upon by the franchisor for the proposed modification or replacement of the existing franchise.
History: L. 1979, ch. 154, § 3.

COLLATERAL REFERENCES
Am. Jur. 2d. - 62B Am. Jur. 2d Private
Franchise Contracts § 506 et seq.

13-14-4. Good cause for modifying, replacing, terminating
or refusing to continue franchise - Circumstances considered.
In determining whether good cause has been established for modifying,
replacing, terminating, or refusing to continue a franchise, consideration
shall be given to existing circumstances, including, but not limited to:
(1) amount of business transacted by the franchisee, as compared to the
business available to the franchisee;
(2) investment necessarily made and obligations incurred by the franchisee to perform its part of the franchise;
(3) permanency of the investment;
(4) whether it is injurious or beneficial to the public welfare for the
franchise to be modified or replaced or the business of the franchisee
disrupted;
(5) whether the franchisee has adequate motor vehicle sales and service facilities, equipment, vehicle parts, and qualified service personnel to
reasonably provide for the needs of the consumers for the motor vehicles
handled by the franchisee and has been and is rendering adequate services to the public;
(6) whether the franchisee fails to fulfill the warranty obligations of
the franchisor to be performed by the franchisee; and
(7) extent of franchisee's failure to comply with the terms of the franchise.
History: L. 1979, ch. 154, § 4.
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13-14-5.

13-14-7

Establishment or relocation of franchise within
existing franchise area - Notice of intent and
specific grounds.

(1) Except as otherwise provided in Subsection (2), in the event that a
franchisor seeks to enter into a franchise establishing an additional motor
vehicle dealership within a relevant market area where the same line-make is
then represented or relocating an existing motor vehicle dealership therein,
the franchisor shall in writing first notify each franchisee in such line-make
in the relevant market area of its intention to establish an additional dealership or to relocate an existing dealership within or into that market area. The
notice shall be sent 60 days before the effective date of the proposed action of
the franchisor and shall set forth with specificity the grounds upon which the
franchisor asserts that its action is taken for good cause.
For the purposes of this section, the reopening in a relevant market area of
a dealership that has not been in operation for one year or more shall be
deemed the establishment of an additional vehicle dealership.
(2) With respect to the relocation of an existing dealership, Subsection (1)
shall not apply to any relocation which is less than one mile from the existing
location of the dealership and which is to a location within the same county.
(3) For purposes of this act, "relevant market area" means the county in
which the potential new motor vehicle dealership is to be established, and the
area within a 10-mile radius from the site of the potential new dealership.
History: L. 1979, ch. 154, § 5.

13-14-6.

Establishment or relocation of franchise within
existing franchise area - Necessity of notice and
good cause.

A franchisor shall not enter into a franchise establishing an additional
motor vehicle dealership or relocating an existing motor vehicle dealership
within a relevant market area where the same line-make is represented,
without good cause and without complying with Section 13-14-5.
History: L. 1979, ch. 154, § 6.

13-14-7.

Enjoining violation

of notice requirement.

If a franchisor enters into a franchise or relocates a franchise without giving
the notice required by Section 13-14-5, any franchisee in the same line-make
in the relevant market area may commence an action in district court to
restrain and enjoin the franchisor from entering into or relocating the franchise until timely notice has been given.
History: L. 1979, ch. 154, § 7.
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13-14-8. Enjoining violation of good cause requirement.
If a franchisor gives the notice required by Section 13-14-5, any franchisee
in the same line-make in the relevant market area who believes that the
action of the franchisor is not taken for good cause, or that the good cause
asserted in the notice does not exist, shall commence an action in district
court, prior to the effective date of the proposed action, to restrain and enjoin
the franchisor from entering into the franchise or relocating a franchise. The
court shall determine whether just cause exists.
History: L. 1979, ch. 154, § 8.

13-14-9. Good cause for establishment or relocation of
franchise within existing franchise area - Circumstances considered.
In determining whether good cause has been established by the franchisor
under Section 13-14-6 for entering into or relocating an additional franchise
for the same line-make in a relevant market area, consideration shall be
given to existing circumstances, including, but not limited to:
(1) permanency of the existing and proposed investment;
(2) effect on the retail motor vehicle business and the consuming public
in the relevant market area;
(3) whether it is injurious to the public welfare for an additional franchise to be established;
(4) whether the franchisees of the same line-make in that relevant
market area are providing adequate competition and convenient consumer care for the motor vehicles of the line-make in the market area
which shall include the adequacy of motor vehicle sales and service facilities, equipment, supply of vehicle parts, and qualified service personnel;
and
(5) whether the establishing of an additional franchise would increase
competition and therefore be in the public interest.
History: L. 1979, ch. 154, § 9.

13-14-10. Compensation of franchisees for warranty work.
(1) Every franchisor shall properly fulfill every warranty agreement made
by it and adequately and fairly compensate each of its franchisees for labor
and parts used to fulfill such warranty agreement when the franchisee has
fulfilled warranty obligations of repair and servicing. Warranty reimbursement shall be reasonable with respect to the time and compensation allowed
the franchisee for the warranty work and all other conditions of such obligation.
(2) In determining the adequacy and fairness of compensation, the franchisee's labor rate charged to retail customers may be considered together with
other relevant criteria.
(3) If any franchisor disallows a franchisee's claim for a defective part,
alleging that the part is not defective the franchisor shall return the part to
the franchisee at the franchisor's expense or pay the franchisee the cost of the
part, at the franchisor's option.
774
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13-14a-1

(4) All claims made by franchisees for labor and parts used to fulfill franchisor's warranty agreements shall be approved or disapproved within 30 days
after their receipt by the franchisor. If a claim is disapproved, the franchisee
shall be notified in writing of the specific grounds upon which the disapproval
is based within the 30 days. All claims made by franchisees under this section
shall be paid within 30 days after approval, a franchisor may debit a franchisee's account for claims subsequently disallowed after the franchisor's audit of
such claims conducted within two years of the payment of such claims, and
provided the franchisor shall not be liable under this Subsection (4) if the time
periods are not met due to acts or events beyond the control of the franchisor.
History: L. 1979, ch. 154, § 10.

CHAPTER 14a
EQUIPMENT REPURCHASE FROM
RETAIL DEALERS
Section
13-14a-1.
13-14a-2.
13-14a-3.
13-14a-4.
13-14a-5.

Section
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Contractual right of return Election of penalties.
Continuing obligation of manufacturer or wholesaler on purchase or merger.

Definitions.

(1) "Dealer" means any person, firm, or corporation engaged in the business
of selling and retailing farm equipment, implements, utility and light industrial equipment, attachments, or repair parts, and includes retailers of yard
and garden equipment not primarily engaged in the farm equipment business
and does not include sales and service of heavy industrial or construction
equipment.
(2) "Manufacturer" means any person, firm, or corporation engaged in the
business of manufacturing or distributing for retail sale farm implements,
machinery, utility and light industrial equipment, attachments, or repair
parts, and includes manufacturers of yard and garden equipment not primarily intended for farm use.
(3) "Parts inventory" means repair parts held for resale and used to service
farm implements, machinery, attachments, utility and light industrial equipment, and yard and garden equipment.
(4) "Wholegoods" or "wholegoods inventory" means assembled or complete
units of farm implements, machinery, utility and light industrial equipment,
and yard and garden equipment and includes assembled or complete attachments.
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(5) "Wholesaler" as an entity's business or the context requires may mean
either:
(a) a manufacturer's representative or agent, or independent wholesaler, except where the agent or wholesaler holds exclusive national distribution rights for a product, engaged in the business of distributing for
retail sale the items listed in Subsection (2), (3), or (4), that may be
obligated under Section 13-14a-2 to accept unsold wholegoods and parts
from retailers on behalf of the manufacturer, but the obligation of the
wholesaler may not exceed the obligation of the manufacturer; or
(b) a dealer as described in Subsection (1).
History: C. 1953, 13-14a-1, enacted by L.
1989, ch. 63, § 1.

13-14a-2.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

Right of return on termination of retailing agreement - Credit on return.

(1) Upon termination of a written agreement in which the dealer has
agreed to offer the products of the manufacturer or wholesaler for retail sale
and to stock wholegoods and parts inventories as may or may not be required
by the manufacturer or wholesaler, the retailer is entitled to payment or
credit from the manufacturer or wholesaler for all new and unsold wholegoods
and parts inventories held by the dealer on the date the agreement was terminated.
(2) The amount of payment or credit due for unsold and undamaged
wholegoods is 100% of the original invoice price paid by or invoiced to the
dealer, plus any freight charges paid by or billed to the dealer, less any volume, sales, or special discounts on the wholegoods previously paid to the
dealer. The manufacturer or wholesaler shall bear the freight charges incurred by the dealer in shipping any wholegoods inventory to the manufacturer's or wholesaler's choice of destination.
(3) Payment or credit due to the dealer on wholegoods inventory that has
been in the dealer's inventory for more than 36 months from the date of
invoice shall be adjusted downward from the original invoice price to cover
demonstration or rental use. The amount of adjustment shall be agreed upon
by the dealer and the manufacturer or wholesaler.
(4) The amount of payment or credit due to the dealer for parts inventory is
100% of the current wholesale price of the parts listed in the manufacturer's
or wholesaler's price book. The dealer is entitled to reimbursement for any
handling, packaging, and freight incurred to return the parts inventory to the
manufacturer or wholesaler in the amount of 5% of the currently listed wholesale price of the returned parts.
(5) New, unsold parts that are listed and priced in the manufacturer's or
wholesaler's price book at the time of the termination of the agreement are
eligible for return. Parts with superseded part numbers are eligible for return
at 85% of the price listed for the superseding part number, if they meet the
criteria of being new and unsold, and if they can be identified as being purchased from the manufacturer or wholesaler. Parts that are not eligible for
return are those with a limited shelf life, parts that are normally sold in
packages of two or more if one of the parts is missing, and any parts that are
improperly packaged or identified.
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(6) Upon the payment or credit due to the dealer's account of the amounts
required by this section, title to the wholegoods, attachments, and parts inventories is vested in the manufacturer or wholesaler and the manufacturer
or wholesaler is entitled to possession of those items.
(7) All credits due and the final payments to the dealer shall be made
within 60 days of the date of shipment of the inventory back to the manufacturer or wholesaler.
(8) Special tools for repair of equipment that the dealer is required to maintain shall be repurchased by the manufacturer upon termination of the franchise. The repurchase price shall be the fair market value.
History: C. 1953, 13-14a-2, enacted by L.
1989, ch. 63, § 2.

13-14a-3.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

Right of return on death of dealer - Continuation of business by heirs or survivors.

(1) Upon the death of a dealer, the death of a general partner in a partnership operating as a dealer, or the death of a majority shareholder in a corporation operating as a dealer, the manufacturer or wholesaler shall repurchase
the inventory under Section 13-14a-2.
(2) Subsection (1) does not apply if the heirs of the decedent, the remaining
partners, or the remaining shareholders elect to continue to operate the dealership and reaffirm an existing agreement or enter into a new agreement with
the manufacturer or wholesaler within 180 days or any longer period as they
may agree.
History: C. 1953, 13-14a-3, enacted by L.
1989, ch. 63, § 3.

13-14a-4.

Termination

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

of retailing agreement

at will.

Any retailing agreement between a dealer and a manufacturer or wholesaler that is entered into or renewed after May 1, 1989, shall terminate at
will, notwithstanding any agreement or law to the contrary, upon written
notice of termination from the dealer. Any right arising from a prior breach of
the contract survives a termination under this section.
History: C. 1953, 13-14a-4, enacted
1989, ch. 63, § 4.

by L.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

13-14a-5. Notice or consent required before changing
terms of retailing agreement - Limitations on
pledge of personal assets - Cancellation of
retailing agreement.
(1) Each manufacturer, wholesaler, financing subsidiary or division of the
manufacturer, or any independent lender shall give the dealer prior written
notice and obtain the dealer's consent before:
(a) changing either the time or manner of payment;
(b) making any changes in notes or security;
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(c) adding or releasing guarantors; or
(d) granting extensions or renewals in payment schedules on any contract that is executed by the dealer in behalf of and in the name of any
third purchaser of goods or services in which the dealer is obligated to
assume contingent liability for the repurchase of that contract upon default by that third party.
(2) A person who signs a security agreement or guarantee agreement with
a manufacturer or wholesaler may not be required to pledge or encumber his
personal assets in a value in excess of the amount of the indebtedness secured.
(3) If any manufacturer or wholesaler fails to give notice or obtain consent
under Subsection (1), or fails to comply with Subsection (2), the guarantee or
security agreement affected is considered cancelled and terminated.
History: C. 1953, 13-14a-5, enacted by L.
1989, ch. 63, § 5.

13-14a-6.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

Security interest of wholesaler or manufacturer
not affected.

This chapter may not be construed to affect in any way any security interest
that the wholesaler or manufacturer may have in the inventory of the dealer.
Any repurchase under this chapter is not subject to the provisions of Title
70A, Chapter 6. The retailer, manufacturer, or wholesaler may furnish a
representative to inspect all parts and certify their acceptability when packed
for shipment.
History: C. 1953, 13-14a-6, enacted by L.
1989, ch. 63, § 6.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

13-14a-7. Attorneys' fees and court costs.
The court, in any action to compel compliance with this chapter, shall
award costs and reasonable attorneys' fees to the prevailing party.
History: C. 1953, 13-14a-7, enacted by L.
1989, ch. 63, § 7.

13-14a-8.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

Contractual right of return - Election of penalties.

If the agreement between a dealer and a manufacturer or wholesaler confers rights and duties covering the return of wholegoods and parts inventories
upon termination of the agreement, the dealer may elect to proceed under the
agreement. The dealer is not considered to have made this election to the
extent that the rights and duties conferred by this chapter exceed those conferred by the sales agreement.
History: C. 1953, 13-14a-8, enacted by L.
1989, ch. 63, § 8.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.
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13-14a-9.

Continuing
obligation
wholesaler on purchase

of manufacturer
or merger.

13-15-2

or

If a manufacturer or wholesaler is purchased by or merges with another
company or otherwise loses its corporate identity, the purchasing or surviving
entity shall bear all of the responsibilities of the original or purchased manufacturer or wholesaler under this chapter.
History: C. 1953, 13-14a-9, enacted by L.
1989, ch. 63, § 9.

Effective Dates. - Laws 1989, ch. 63, § 10
makes the act effective on May 1, 1989.

CHAPTER 15
BUSINESS OPPORTUNITY DISCLOSURE
Section
13-15-1.
13-15-2.
13-15-3.
13-15-4.
13-15-5.

13-15-1.

Short title.
Definitions.
Administration and enforcement
- Powers - Legal counsel.
Information to be filed by seller.
Disclosure statement furnished to
buyer - Contents.

Section
13-15-6.

13-15-7.

Failure to file disclosures - Relief where seller fails to comply
with chapter - Relief where division granted judgment or injunction.
Civil penalty for violation of cease
and desist order.

Short title.

This act shall be known and may be cited as the "Business Opportunity
Disclosure Act."
History: C. 1953, 13-15-1, enacted by L.
1981, ch. 69, § 1.
Meaning of "this act." - The term "this

act," as used in this section, refers to Laws
1981, ch. 69, which enacted this section and
§§ 13-15-2 to 13-15-6.

COLLATERAL REFERENCES
Am. Jur. 2d. - 62B Am. Jur. 2d Private
Franchise Contracts § 297 et seq.
A.L.R. - Recovery of anticipated lost profits
of new business: post-1965 cases, 55 A.L.R.4th
507.

Validity, construction, and effect of state
business opportunity statutes, 84 A.L.R.4th
374.

13-15-2. Definitions.
As used in this chapter:
(1) (a) "Assisted marketing plan" means the sale or lease of any products, equipment, supplies, or services which are sold to the purchaser
upon payment of an initial required consideration of $500 or more for
the purpose of enabling the purchaser to start a business, and in
which the seller represents:
(i) that the seller will provide locations or assist the purchaser
in finding locations for the use or operation of vending machines,
racks, display cases, or other similar devices, or currency oper779

